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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS
PUBLIC UTILITIES COMMISSION |

IN RE: PETITION OF VERIZON—RHODE ISLAND

FOR ARBITRATION OF AN AMENDMENT TO : , S
INTERCONNECTION AGREEMENTS WITH : DOCKET NO. 3588
COMPETITIVE LOCAL EXCHANGE CARRIERS

AND COMMERCIAL MOBILE RADIO SERVICE

PROVIDERS IN RHODE ISLAND TO IMPLEMENT

THE TRIENNIAL REVIEW ORDER

~ PROCEDURAL ARBITRATION DECISION
- On February }23, 20(‘)4," Verizon-Rhode Island (“VZ-RI”) ﬁled a petitibn for
arbitratioﬁ to amend interconnection ‘agreements (“ICAe”) between VZ—RI and‘
competitive local eXchange cerﬁers A(“CLECS”) and between\ VZ-RI and commercial
mobile radio servi'ee previders (“wireless carﬁers”) in Rhode Island. VZ-RI elaimed that |
the proposed amendments Woﬁld implement changes in VZ:RI’S network unbundIing
obligations promulgated in the FCC’s Trienhial Review Order (“TRO”). VVZ-RI’s
proposed, amendments change speciﬁc terms and eenditions; impose general conditionS‘
contain a glossary; change obhgatlons as to loops, subloops circuit switching,
31gna11ng/databases and interoffice facﬂltles and clarified requirements related to
providing combined unbundled network elements ( (“UNEs” , routine network
modifications and non-conforming facilities.
Various CLECs filed answers te VZ-RI’s petition fer arIaitration on March 15,
- 2004 and March 16, 2004. These CLECs were AT&T, MCI, Sprint, Conversent and two

coalitions of CLECs that both referred to themselves as the Competitive Carrier

Coalition. (“CCC”).! Sprint and the Swidler CCC filed separate motions to dismiss VZ-
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! In order to avoid confusion, the CCC represented by the law firm of Adler, Pollock & Sheehan will be
referred to as the “Adler CCC” while the CCC represented by the law firm of Swidler, Berlin, Shereff,




RI’s reqﬁest for erbitratiOn.‘Essentielly;‘ Sprint -a/nd the Swidl'erCCC made joihtly or
separately six arguments in favor of dlsmlssmg VZ-RI’s pet1t10n The arguments are as
follows: (1) a recent de01s1en by the D C. Circuit Court of Appeals has reversed or
Vremanded portlons of the TRO rendermg an arbitration regardmg ICA amendments to

| 1mp1ement the TRO a waste of administrative resources; (2) VZ-RI d1d not comply W1th ‘
the procedural requlrements of Section 252 of the Telecommumcatlons_ Act of 1996 |
(“Act”) or this Commission’s Arvbit‘rationp Rules regardrng ICA arbitratibns§ 3) VZ-RI
failed to negotiate in good faith with Sprint; (4) VZ-RI failed to comply with the change
- of law provisions contained in Sprint’s ICA wi,th‘FVZ-RI; (5) the TRO rloes not constitu’re
an effective change of lew because the FCC’s approval of the Bell Atlantic/GTE merger
requires VZ to continue to provide current UNEs until the date of a final, non-appealable
judicial decision regarding UNEs; and (6) the amendments relatmg to the terms and rates
for VZ- RI’s routine network modifications should be dismissed because the TRO only
clanﬁed that VZ-RI is currently requlred to make‘ these modifications, and argued that
VZ-RI’s current TELRIC rates compensafe VZ-RI for these modifications. On March
31, 2004, the Adler CCC, Conversent, and AT&T agreed with Swidler CCC’s motion to
dismiss as it pertains to VZ-RI’s routine nerwork modifications. Also, Sprint, Conversent
and AT&T agreed with Swidler CCC’s rrlotien to dismiss as it pertéins to VZ-RI’s
oblrgation under the FCC’s Bell Atlantic/GTE Merger Order. However, AT&T

requested to move forward as to other issues and MCI opposed Swidler CCC’s motion to

dismiss.’ o

Friedman will be referred to as the “Swidler CCC.” In addition, Verizon Wireless stated it would be soon
filing a stipulation of dismissal. Also, RNK Telecom indicated their desire to participate in the arbitration.
? United States Telecom Ass’n v. FCC Case No. 00-1012 (D.C. Circuit March 2, 2004).




dn‘ March 22 and 26‘,'»2004, VZ-RI ﬁled responses in dppbsition ‘to Sprintand the -
Swidler CCC’s Ino'tions to dismiss In response to the arguments of Sprint and the‘k
: Sw1dler CCC VZ-RI argued as follows: (1) many aspects of the TRO were afﬁrmed by
the D.C. Clrcult Court of Appeals; 2 to the extent VZ-RI dld not comply with the :
- procedural requ1rements of an arbitration, VZ-RI noted that thls isa umque 1ndustry-w1de 4
proceeding required by the TRO and dismissal would be too draconlan a remedy; (3)
VZ-RI did not purposefully avoid meaningful discussion of Sprint’s ;proposals and
dismissal of | the arbitration as to Sprint would he inefficient because there will be
consolidated arbitration as to other CLEcs; (4) the TRO mandates an arbitration pursuant
' t(’) Section 252 of the Act timetable even if an ICA contains a change of law provision;
(5) the Bell Atlantic/GTE merger condition relating to continuing UNEs expired on July
2003, diti not apply to an appeal from the TRO, and was superseded by the TRO itself;
and (6) changes in FCC’s rules regarding routine network‘ maintenance requires changes
to ICAs. |
Oh March 30, 2004, the Swidler CCC responded to VZ-RI’s opposition to its
motion to dismiss. The Swidler CCC argued that the July 20t)3 sunset prevision does not
apply to UNE obligations and that the TRO did not specifically address the Bell Atlantic/ |
~ GTE merger issue. It noted that of the Regional Bell Operating Companies (“RBOCs”),
only VZ is seeking to arbitrate a TRO amendment at this time. VZ-RI filed an additional v
response on April 5, 2004 clarifying its arguments. | |
On March 26, 2004, at the request of the Arbitrator, VZ-RI filed revisions to its
ICA Amendment to reflect the D.C. Circuit’s decision to reverse.or remand various

portions of the TRO. On April 5, 2004, AT&T filed a motion to dismiss or strike VZ-




RI’s revisions to the ICA”to reflect the recent D. C kCircuit decisionv‘. AT&T afgued that |
the D. C. Circuit Court’s decision Wlll not go into effect until May 2004 and, therefore it

is not apphcable law Also AT&T argued VZ—RI must comply with the change of law
prov151on of its ICA. On April 7, 2004, VZ—RI filed a response opposmg AT&T’s motion
to striké of dismiss the updated TRO amendments. | o |

ARBITRATOR’S FINDINGS

The Telecommunications Act of 1996 was passed by Congress to promote
competltlon and reduce regulatlon Instead, it has mcreased the Work of regulators and
: epcouraged attorneys in offering differing interpretations. As noted by Justice Scalia, this
legislation"‘is in many respects a model of ambiguity or ‘inkdeed even self-contradicﬁon”.3 |
Congress’ attempt to replace predictable state regulatioﬁ of local telephone _monopoiies
with federally mandated Iocal»telephone competition has created chaos in the regulatory
universe. According to Hesiod, the ancient Greek poet, in the beginning was Chéxos,
which in turn gavebbirth to, among other things, the Underworld, where some mortals afe
tormented for eternit/y.4 VZ-RI’s petition for arbitratioﬁ to implement the F CC’s TRO in
theA ICA is an invitation to tﬁis Arbitrator and Commission to enter this underworld.
Numerous CLECs have urged this Arbitrator to deny VZ-RI’s petition for arbitration ’and
nof undertake this odyssey into the underworld. This Arbitrator will accept thisinvitatioﬁ
but only for the brief tour that clever Ulysses experienced.’

The CLECs rais;d six arguments in support of dismissing VZ-RI’s petition for

arbitration. The first issue to be considered is the failure to negotiate in good faith raised

by Sprint only. The duty to negotiate in good faith in relation to ICAs is explicit under

3 AT&T v. Iowa Utilities Bd., 525 U.S. 366 (1999).
* Hesiod, Theogony, verses 116-123.
° Homer, The Odyssey, Book XI.




' Section 251 and Secﬁon 252 of the Act and thé Commiséion’s Ai’bitratioﬂ Rule 3(ﬂ.
| Sprint has sﬁbmitted a sworn afﬁdav‘if from John Weyf(')rth,‘ a Sprint émpbyefe; stvatin"g‘ ‘
that on k_Oc‘tober 29, 2003, Sprint made proposed revisions to VZ-RI’s TRO amendnients ‘
to its ICA and that as of March 9, 2004, VZ had neither acceiated nor rejected Sprint’s
propoSed r‘evisibons‘.f" Furthermore, it appears VZ waited until F ebruary 123,"‘ 2‘004, about
tén days before the filing of the petition, to have é detailed conference 'céll with Sprint to -
discuss Sprint’s proposed revisions and even then, VZ’s representatives indicated they
needed to speak to “higher attbrneys”. |

VZ-RI ackﬁowledged that Sprint did respond  to VZ’s' request for ICAk
negotia;cions but that VZ did not purposefully avoid ‘meaningful discussion with Sprint; |
Instead, VZ‘ claims it rejected Sprint’s changes, but has not pfovided any documentation
indicating that it formally rejected Sprint’s proposed revisions to the TRO émendments.
Further, VZ indicated it “may disagree with the particulafs of Sprint’s account of the.
parties” discussion with respect to thé TRO amendment.””

Based on the pleadiﬁgs, Sprint has made a prima facie case that VZ did not make
a good faith effort in negotiating with Sprint. VZ-RI failed to rebut Sprint’s prima facie
case because it can not categorically deny Sprint’s factual assertions but can only state it
“may disagree with the particulars” of Sprint’s affidavit. It is quite possible that VZ-RI
has formally rejected Sprint’s proposed revisions, but it may have done so only after the
petition was filed. This is not a good faith effort to negotiate. When a party fails to make

a sufficient effort to negotiate and resolve issues prior to arbitration, it is a disservice to

§ Sprint’s Motion to Dismiss, Attachment 1 (Affidavit).
7VZ-RI’s Response to Sprint’s Motion to Dismiss, p. 6.




the CLEC ’and the Arbitrater because it requires Aall to \addres_s issueé that could possibly
“have been resolved before going to arbitration. B
VZ-RI raises the counter-érgument that if Sprint is ’dismis‘sed then it would have
to fe—initiate‘negotiaﬁons with Sprint later or have a separete arbi»fration for Sprint.
Accordingly, VZ-RI indicated it would be more efficient to conduct a consolidated
arbitration Which inclﬁdes Sprint. - VZ-RI raises a legitimate concern. Assuming the
arbitration proceeds, VZ-RI fails to recognize that a separate arbitraﬁon fer Spriht may
never occur because Spﬁnt could simply requeSt the ICA terms and conditions that arise
from this arbitration.k In other words, Sprint can focus its resources on negotiating with
VZ while VZ cen arbitrate with the other CLECs and negetiate with Sprint separetely.
Once an arbitration decision is reached, Sprint could accept the ICA arising from the
arbitration ‘decision instead of pursuing arbitration for itself. This appfoach is less
efficient for VZ-RI, but it is mere efficient for Sprint and probably will have no impact
on the Arbitrator and/or‘ Commission’s time and resources. VZ shoqld not be rewarded
for the negotiating tacties it apparently used with Sprint. A duty to make a good faith
effort to negotiate precedes a right to arbitration. VZ-RI can not “skip a step” because it
would be more efficient for it to arbitrate with all CLECs all at once rather than negotiate
with individual CLECs. Aecordingly, Sprint’s motion te dismiss as fo, VZ-RI’s petition
te arbitrate with Sprint is granted. VZ-RI is directed to reinitiate negotiations with
Sprint.® |
The Arbitrator will now consider the arguments raised by the Swidler CCC in its

motion to dismiss. The first issue is the effect of the recent D.C. Circuit Court decision

® The Arbitrator will consider any other motions to dismiss by any CLEC in this proceeding on the basis of .
lack of good faith negotiation by VZ if the CLEC can present evidence that rises to the level Sprint has

presented. :




on the issues subject to this afbitration. The Swidler CCC is con'ecf that pcrtions ef the
TRO vhas been remanded and coald soon be vacated. Thie Commission, at the i‘equest of
VZ-RI, has already stayed further proceedings in the TRO dccket due to the recent D.C. |
Circuit decisien.g kHoWever, VZ-RI has correctly noted that cerhajn poftions of ’the FCC’s |
TRO were affirmed by the DC .Circuit.lo Therefore the Arbi&ator and the;Commission k
could proceed to change in ICAs in order to effectuate those portions of the TRO that w111‘
not soon be vacated by the D.C. C1rcu1t The Commission stayed its TRO proceedmgs_
because they pertained to aspects of the TRO that were reversed and remanded to the
FCC. The Swidler CCC raised a valid concern that this ICA arbitration would be
conducted on a piecemeal basis and with a fdgof legal uncertainty surrdunding it.
Unfortunately, the status of telecommunications law is normally uncertain. ‘Because a
portioyn of the FCC’s TRO has not been reversed, it is the law and ineeds to be
implemented. , |

AT&T has made a motion to dismies or strike VZ-RI’s updated TRO
amendments. AT&T’s motion to strike is moot because the Arbitrator, sua sponte, will
now strike VZ-RI’s updated‘TRO amendments. AT&T argues that the updated TRO
amendments are not ripe because the D.C. Circuit Court’s kvacatur is nct in effect.
Technically, AT&T is correct. However, the recently adop’;ed Commission policy is not
to attempt to implement law that will shortly be void.'! It would be silly and an
exfremely inefficient use of resources to implement a law that will soon become invalid.

AT&T also argues that these updated TRO amendments do not comply with the change

of law provisions of its ICA. This argument is similar in some respects to one of Sprint’s

? Order No: 17790, pp. 5-6.
19'VZ-RI’s Opp. to Swidler CCC’s Motion to Dlsmlss 2 9. -
”OrderNo 17990, pp: 5-6. " e o




arguments fo} dismissal based on failufe to conferm with change of law provisions of vits S
 ICA. This argument is not persuasive. It-appears that the FCC’s TRO indicated that an
ICA arbitraﬁon is appropriate “even in instances where a change of law provision
exists.”'? Therefdre; an ICA arbitratien can be a forum to implement a change of law
- provision. Also, AT&T has misunderstood the purpoée of an undated TRO amendment.
An updated ‘TRO amendment would not constitute a change of law triggered by the
' fecent D.C. Circuit decision. Instead, it would merely not implement the ehange nf law
made by the FCC’s TRO relating to issues recently reversed, remanded and soon to be
- vacated by the D.C. Circuit. |

Unfnrtunately, VZ-RI1 seems to have also misunderstood the purpose of the
updated TRO amendments. The nurpoge of the updated TRO amendments are not to-add
“a simple adjective” such.as “conditional”. Also, it is not to recognfze a specific
“obligation to provide mass market switehing———even though the D. C. Cireuit’s vacatur
of the TRO would remove the obligation.””* VZ-RI requested that the Commission not
engage,in‘a TRO proceeding on issues reversed and remanded back to the FCC such as ‘
mass market switching. Now, VZ-RI is asking the Arbitrator tc; implement changes of
law through an arbitration relating to issues reversed and remanded back to the FCC. The
inconsistency is audacious. Possibly, szRI misunderstood the Arbitrator"s request at
the procedural conference. VZ tends to prefer directions from this Commission to be
written. Accordingly, VZ-RI is directed to file, by April 15, 2004, updated TRO

amendments to ICAs which remove from consideration in this arbitration any definition,

2 RCC’s TRO, paragraph 704.
¥ VZ-RI’s Opp. to AT&T’s Motion to Strike, p. 2.




condition, or transition relating to coﬁcepts or obligations such as mass market switching
that was reversed, remanded and soon to be vacated by the D.C. Circuit. |

A review of the final paragraphs of the D.C. Cireuit’s decision indicates that the

following have been remanded and will soon be vacated: the impairnﬁent of mass market

switching and dedicated transport (DS, DS3,’ and dark fiber), the inipairment of

dedicated transport for wireless carriers, and the distinction between qualifying and non-

- qualifying services. Accordingly, consistent with the stay in Docket No. '3550,' this

Arbitrator will not consider any issues related to these reversed, remandéd and soon to be
vacated 'decisions. Since the FCC is now considering these issues, the aefmitions,
conditiohs and transitions re-iated to these issues are likely to change; It is an immense
waste of resouri:es to arbitrate obligations likely to be changed by the FCC. Of ‘course,

the Arbitrator would include these remanded issues in this arbitration at a later date if

there is a significant change in circumstances such as new guidance from the FCC, or if

the D. C. Circuit deciéion is reversed or indeﬁn%tely stayed.

VZ-RI, AT&T, and MCI, among others, may want to proceed to implement
‘changesvto their ICA égreenients to reﬂect reversed,‘ femahded and soon to be vacated
provisions of the FCC’s TRO by claiming a right to arbitration. They can do so either
through arbitration in other states where those commiésionsf are going forward with TRO

proceedings or they may make strenuous efforts to compromise through negotiation.

Their right to arbitration in this state on these issues is not ripe and is contrary to the

principle of judicial economy. Once some of the parties have agreed to TRO
amendments reached either through negotiation or ordered by arbitration in another state,

the pafties can file the ICA with this Commission for approval. What these certain




parties will not be perrmtted to do is to enpend the Arbitrator anti/or Commlssmn s time
in arbltratmg ICA amendments based on speculatlve hypothet1cal or fanciful dlscussmns
as to what the FCC or the courts will do. The Arbltrator'wﬂl take a pass on joining this
-metaphysical discussion group. ‘ |

To‘ further’clarify, the current terms of ICAs With CLECs foi' which VZ-RI has
petitioned for arbitration can continue in effect as written in regards to those issues
reversed, remanded and soon to be vacated by the D.C. Circuit Court.“.; In other words,
tt_le status quo;prevails. This is consistent with the Commission’s recent’ order in the TRO’
.docket.ls Accordingly, the’Swidler CCC’s motion to dismiss as it krelates to the D.C.
‘Circuit decision is granted as to any issue reversed, remanded and soon to be vacated by
the D.C. Circuit Court. This ruling applies to this arbitration with all CLECs 1n this
docket. By April 15, 2004, VZ-RI is to update its petition in conformance with the
_instructions above as they relate to the recent D. C. Circuit decision. Failure to comply
will result in ‘an automatic stay of further proceedings in this arbitration. |

The next issue raised by Swidler CCC’s motion to dismiss relates to VZ—RI’S
request to include the subject of routine network modiﬁcations in its petition for
arbitration. VZ-RI argues that the TRO effected a change of law by requirinngZ to
make routine network modifications. F urthermore, VZ-RI argued that it is not properly
compensated at current TELRIC rates to provide these routine network modifications.'®

VZ-RI is incorrect as to its first argument. The FCC did not impose a n_cw

obligation on VZ-RI to undertake routine network modifications for CLECs. - It merely

4 Of course, a few changes. to terms and conditions may be necessary. For instance, the terms and
conditions related to switching will need to be altered in order to implement the D.C. Circuit’s affirmation
of the TRO’s elimination of enterprise switching as a UNE under Section 251 of the Act.

15 Order No. 17990, p. 7.
16 VZ-RI’s Reply in Opp. to the Swidler CCC’s Motion to Dismiss, pp. 8-9.
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‘resolved the controversy as to whether VZ-RI had to perform routine network -
modifications for CLECs and then adopted rules to clanfy exactly what constltuted a
routine network modlﬁcatlon and associated obligations. If the TRO really did constitute ,
a change of law and created a completely new legaI obhgatlon for VZ-R], the questloh ;
must be asked as to why, for so many years, did VZ-RI make routine network
modiﬁcati(')ns vat .TELRIC rates? As noted by Conversent, prior to May 2001, VZ-RI
routinely prov1s1oned Conversent’s DS1 loops at ex1stmg TELRIC rates whenever such :
- routine modlﬁcatlons to ex1st1ng vZ facﬂltles was necessary Only after May 2001, VZ-
RI began rej ectmg Conversent’s DS1 orders on the basis of “no facilities”. In the Rhode -
‘Island Section 271 proceeding, this issue was raised by Conversent. However,’ VZ—RI |
agreedto provide these services initially at a special access rate and then convert the rates
to TELRIC rates at a later date.!” VZ-RI made routine network modiﬁcatiohs at TELRIC
rates for many years. Undoubtedly, VZ-RI performed these tasks because of some legal
obligation under federal or state law whether it.be in ICAs, tariffs, regulatory orders or
statutes. VZ-RI is an aggressive competitor; it would not provision wholesale services
merely out of compassion for unfortunate, little CLECs. The FCC’s TRO by its
| language, and as exhibited by VZ-RI’s conduct over the years, did not create a new legal
obligation for VZ-RI to perform but merel‘y’c-lariﬁed an old pre-existing obligation. |
Accordingly, there is no need to alterthe current terms and conditions in ICAs, as they
relate to VZ-RI’s_obligation to perform» routine network modiﬁcations, for CLECs at

TELRIC rates because VZ-RI is already required under ICAs ‘to provide UNEs at

TELRIC rates.

- ConvétseﬁtféﬁAﬁs’wer, Pp. 25-26; Conversent’s Comments, p. 10; and Order No. 16815, pp. 129-132,
135-136.
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.As a result, the real issue of routine netwotk modiﬁcations is one of price. " St.
Paul once declared that the 1ove of money is the root of all evil.’® He ceftainly was not
~ exaggerating when it comes to htlgatlon related to TELRIC prlcmg VZ-RI claims that‘
the TRO allows VZ-RI to obtain cost recovery of routine network modifications through -
TELRIC rates and that VZ-RI’s current TELRIC rates do not cover the costs of these
| modifications. As expected, the CLECs argue to the contrary. At the outset, the
Arbitrator must address VZRI’s argument thatthis issue is inappropriate for a motion to
dismiss, but instead must be resolved during.the course of the proceeding.'19 In getleral a
motion to dismisé can be considered the equivalent of a motion to dismiss in civil
procedure under Rule 12(b)(6) for failure to state a claim upon which relief can be
granted. In th/is instance, the Arbitrator can not make a finding that VZ-RI lacks a basis
to claim that VZ-RI’s ,cufrent TELRIC rates do not recover the costs asSociated with
routine network modiﬁcations. However, the Arbitrator will note that VZ-RI’s current
TELRIC rates were besed on interim UNE rates adopted by the Commission on.August‘
18, 1999, and that these UNE tates were the result of a settlement entered into between
VZ-RI and the Division of Public Utilities and Carriers (“Division”), whieh was
supported to some extent by Conversent.?’ Subsequent to the settlement, until May 2001,
it appears VZ-RI provided these routine network modifications at TELRIC rates to
CLECs such as Conyersent without any indication that these TELRIC rates did not
cotnpensate VZ-RI for these routine tletwork modifications.

In any case, the motion to dismiss is not appropriate under the equivalent of a

Rule 12(b)(6) motion but it would be appropriate under the equivalent of a Rule 12(b)(1),

181 Timothy, Ch. 6, verse 10.
19 yZ-RI’s Opp. to Swidler CCC’s Motion to Dismiss, p. 5, fn. 5.
20 Order No. 15976 and Order No. 16815, p. 43.
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or 12(b)(3) motion for dismissél basod on lack of sﬁbjeot matter juriédicﬁon or iniproper
~venue. This typé of argument was implicitly raised by Conversent whon 1t ihdicated that
the issue of whether the current TELRIC rates adequately cover routine network
modiﬁcations should not be considered in this ‘arbitratio‘n proceéding but in the TELRIC ‘
proceeding in Docket No. 2681.2' Conversent is procedurally corréct. Th_lS is a pri'cing |
issue that is more appropriate for VZ-RI to raiSe in ‘Docket No. 2681 for various reasons.
First, the Division is not a party to .this' arbitration and their participation and view as to
whether current TELRIC rates were intended to compensate VZ-RI foi’ routine network
modification is an important consideration.?? ’Second, the Division has | always
pérticipafced ‘in TELRIC fate ;eumg proceodings.23 Third, in a past arbitration, this
Commission has affirmed this Arbitrator’s»decision to deny VZ-RI’s request to alter the
status quo for intercarrier compensation in an arbitration because of the need for Division
participation.z“' Fourth, even if VZ-RI were correct that current TELRIC rates do not
compensate VZ-RI for routino net;vork modiﬁcaﬁons, it is highly inefficient and

awkward to conduct a mini-TELRIC proceeding in an arbitration to set new rates for

routine network modifications.

1

Possibly, VZ-RI does not see the inconsistency of conducting a mini-TELRIC
proceeding in an arbitration to implement the TRO after requesting and obtaining a stay
from the Commission in the TELRIC proceeding on the basis of the uncertafnty created

by the TRO.* Maybe VZ-RI is not troubled by adopting an inconsistent position, but the

! Conversent’s Comments, p. 11.
2 Order No. 17524, pp. 75-78. In this order, the Commission indicated various principles it follows in

interpreting a settlement agreement such as intent and conduct of the settling parties.

3 Accordingly, the Swidler CCC’s motion to dismiss would be appropriate under the equivalent of a Rule
12(b)(7) motion for failure to join an indispensable party.-

24 Order No. 17193, pp. 25-26..

% Order No. 17990, pp. 2, 6-7. -
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| Arbitrator is. The Commission has‘ stayed the ﬁres of the TELRIC broceeding and this’
"‘Arybitrator will not reighite it. TItis élso cohsi_stent with maintaining the policy of the
status quo.%° Accbfdingly, the Swidler CCC’s motion to dismiss as it relates to routine
- network mddiﬁcatioﬁs is granted on the basis that the appropriéte forum for this issue is
the TELRIC ’procee’ding in’Dovcket No. 2681. This ruling applies to all CLECS in this
arbitration. The current ICAs already require VZ-RI to provide UNEs such as routine |
network modifications at TELRIC rates. VZ-RI is directed to file revised TRO
amendments to ICAs so as to eliminaté any discussion of routine netw.drk modifications.
VZ-RI is not precluded ﬁom raising the issue of routine network modiﬁcations in Docket
No. 2681 br asking the Corr/;missionto lift its stay in the TELRIC docket immediately.

The next issue to' be add}essed is whether the FCC’s conditions imposed on VZ as
a result of the Bell Atlantic/GTE merger precludes VZ from terminating UNE obligations
until the FCC’s TRO is final and not subject to further appeals. If the merger conditions
preclude VZ from terminating UNEs because the TRO is still sﬁbject to‘ appeal, then this
arbitration is not ripe. This argument requires the Arbitrator, a mere state employee, to
interpret and define the meaning behind the mysterious words of the FCC.

The Swidler CCC suggested that this arbitration be held in abeyance until VZ \
obtains clariﬁcation from the FCC as to whémer the Bell Atlantic/GTE merger conditions
for UNEs are still in effect. This is a very reasonable approach, but begs the question as
to why the Swidler CCC or other CLECS themselves have not sought clarification from
the FCC on this issue Since the request for‘ICA negotiations was sent by VZ in October
2003. The léw firm repr;:sen/ting the SWidler CCC is in Washington, D.C. and could just

as easily as VZ h_aiVe filed a request for clarification. If the Swidler CCC is correct

%1, p. 7.
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regarding its interpretation of the Bell Atla’ntic/GTE Merger Order, it is iindersténdable
why VZ Would not have sought clarification from the FCC. Ir.Iow'ever,' if the S‘Widlyer: |
CCC believed its interpretation is correct, it should have requested a clariﬁéation fro m
the FCC thereby ending ICA arbitrations écross, the natioﬁ and leaving only one
- proceeding at the FCC. There are’ fwo possible reasons the CLECs disi not rcquest
clarification from the FCC: either they stubbbmly believed that the burden is on VZ to
fequest clarification or they feared that the FCC’s clarification would favor VZ. In any
case, the Arbitrator urges any party to seek clarification from thebFCC on this issue.

The quéstioh now before the arbitrator is whether to proceed f';vith tﬁe arbitration
based on the best legal interpretation of the FCC’s orders thlS Arbitrator can make. The
FCC’s Bell Atlantic/GTE Merger Order indicated that:

In order to reduce uncertainty to competing carriers from litigation that
may arise in response to our orders in the UNE Remand and Line Sharing
proceedings, from now until the date on which the Commission’s orders in
those proceedings, and any subsequent proceedings, become final and
non-appealable, Bell Atlantic and GTE will continue to make available to
telecommunications carriers, in accordance with those orders, each UNE
and combination of UNEs that is required under those orders, until the
date of any final and non-appealable judicial decision that determines that
Bell Atlantic/GTE is not required to provide the UNEs or combination of
UNE:s in all or a portion of its operating territory. This condition only
would have practical effect in the event that our rules adopted in the UNE
Remand and Line Sharing proceedings are stayed or vacated. Compliance
with this condition includes pricing these UNEs at cost-based rates in
accordance with the forward looking cost methodology first articulated by
the Commission in the Local Competition Order, until the date of any final
and non-appealable judicial decision that determines that Bell
- Atlantic/GTE is not required to provide such UNEs at cost-based rates.”’

The CLECs note that the TRO is an outgrowth of the remands by the D.C. Circuit
relating to the FCC’s UNE Remand and Line Sharing Orders. As a result, the CLECs

argue that since the TRO constitutes a subsequent proceeding and the TRO is still subject

77 Bell Atlantic/GTE Merger Order, para. 316

15




to appeal,k VZ is required to pfovide UNES pursuaut to the Bell Atlantic/GTE Merger
Order regardless of Section 251 of ‘the Act until the TRO 1is ~kno longer subject to appeal.
| ‘Accerdingly, the CLECS argue that VZ-RI’s petition for arbitration is not ripe.® Onits
face this is a very persuasive ‘argument but VZ-RI responded ‘with essentially three
arguments of its own. |
| First, VZ-RI seems to argue that the TRO was not a subsequent proceeding
:elating to: the UNE Remand and Line Shaﬁng orders, and therefore, the n}‘erger conditien
is not applicable; 1n support of this argument VZ-RI cites a letter fron’t an .FCC staffer
indicating that the Bell Atlantic/GTE merger cendition in Paragraph 3lv6 of the Bell
5 Atlantic/GTE Merger Order reduiring ‘VZ to provide UNEs at TELRIC rates would end
upon an adverse final decision by the U.S. Supreme Court on the FCC’s Order
establishing TELRIC pricing for UNEs and not continue if it waskremandecll. N\ Seems
to. argue that because the FCC has 1nterpreted VZ’s obligation to provide TELRIC prices |
under Paragraph 316 would not continue through subsequent proceedmgs after a remand
then it must also hold true that VZ’s obligation to prov1de UNEs under Paragraph 316
would not continue through subsequent proceedings after a remand.’ 2 VZ-RI’s ana1y51s
is not correct.
The FCC staffer indicated that VZ’s merger obligation to provide TELRIC
pﬁcing would end upon an adverse final decision by the U.S. Supreme Couft on the
Local Competition Order. This was accurate because the last sentence of Paragraph 316

in the Bell Atlantic/GTE Merger Order“did not contain the additional condition of ;

28 Swidler CCC’s Motion to Dismiss, pp. 2-6.
2 yZ-RI’s Opp. to Swidler CCC’s motion, pp. 3-4.
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“subsequent proceedingsi’ in regards to TELRICY pricing‘.30 The relevant sentence states:
“Comphance with. this condition includes pncmg these UNEs at eost—based rates in
accordance with the forward looking cost methodology first artlculated by the :
,Commission in the Local Competition Order, unt11 the date of any ﬁnal and non-
appealable judicial decision that determines that Bell Atlantic/GTE is not /requlred to
provide such UNEs at cost—based rates.”! Itis clear from the language of Paragraph 316 -
~ that the additional “subsequent proceedlngs” condition only apphed to the requlrement
that VZ provide UNEs and not the requirement that VZ provide them at TELRIC rates.
Therefore, the FCC staffer carefully advised VZ that the TELRIC,pricing obligation
based on the merger condition would cease upon an adverse final decision by the
Supreme Court on the TELRIC pricmg issue arising from the Local Competition Order.
The merger condition to provide UNEs, however, does specifically indicate “subsequent
proceedings” and therefore .would still be applicable through appeals from subsequent
proceedings arising from the UNE Remand and Line Sharing Orders. VZ-RI’s argument
fails to persuade. 7'

The second argument raised by VZ-RI is that the ‘merger c_ondition requiring VZ
to provide UNEs until a final non—appealable order is entered in any “subsequent
proceeding” arising out of the FCC’s Line Sharing or UNE Remand orders sunseted in
July 2003, 36 months after the Bell Atlantic/GTE merger closing date.3> The CLECs
argue that the sunset provision is 1napphcable to the UNE provisioning requirement of

Paragraph 316 because_the sunset prov151on does not apply “where other termination

3 gwidler CCC’s Reply to VZ-RI’s Opp., pp. 3-4.
31 Bell Atlantic/GTE Merger Order, para. 316.
2VZ- RI’s Opp to Swidler CCC’s Motion to Dismiss, p. 3.
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3

dates are specrﬁcally estabhshed herern” B vz- RI essentlally countered that the date of a

ﬁnal non—appealable order arising from subsequent proceedings” would not constitute a
Speciﬁc termination date under Paragraph 64 of the Bell Atlantlc/GTE Merger Order,
Appendix D

Essentially, Paragraph 64 mdrcates that the Bell Atlantic/GTE merger cond1t1ons
rem_ain in effect for 36 months after the merger closmg date “except where other
termination dates are specifically established herein.”  The clear mtent of this
introductory phrase is to sunset all merger conditions, w1th the exception of those related

to Advanced Services, which do not have a specific termination - date. The word

“s_peciﬁcally”r means “precise” or “definite”.>> Paragraph 316 provides that a merger

condition will remain in effect until “the date” of a “ﬁnal and non-appealable” judicial

decision arising from “subsequent proceedings.” The event referred to_is speciﬁc. Itisa
| “final and non-appealable” judicial decision. However, the “date” is not speciﬁc because
 the event could occur on any date. Paragraph 316 does not contain specrﬁc termination

dates. Instead, it contains specific events that terminate obligations. A specrﬁc event is
| not analogous to a specific termination date. In Paragraph 64, the word “specifically” is
clearly referring to “other termination dates”. The intent of the sentence m Paragraph 64
is to continue obhgatlons with spec:lﬁc term1nat10n dates and not to continue obligations
beyond 36 months when future events will occur at some unknown date. If the FCC had
omitted the word “specifically” in the introductory phrase of Paragraph 64 or had used
the phrase “other t_errninating events or conditions” 1nstead of “other termination dates”

then the merger condition would remain in effect. However, the phrase in Paragraph 64

33 gwidler CCC’s Reply to VZ-RT’s Opp., Pp- 4-5.
34 yZ-RI’s Reply in Opp. to Swidler CCC’s Motion to Dismiss, pp. 6-7.

35 Black’s Law Dictionary, (6 ) p.1398.
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'has the word “specrﬁcally” in reference to “other terrmnatlon dates” A spec1ﬁc future.
event is not a specific date. The sun has set on VZ’s obhgatlon to provrde UNEs under
the Bell Atlantic/GTE MergerfOrder. A new more uncertain day has dawned for the |
CLECs. | |

Although the Arbitrator has been persuaded by VZ-RI’s second argument
regarding the mapphcablhty of Paragraph 316 of the Bell Atlantic/GTE Merger Order :
the Arbrtrator will address VZ-RI’S thrrd argument. Essentially, VZ RI argued that
\ Paragraph 705 of the TRO 1mphclt1y repealed the requrrement in Paragraph 316 of the
Bell Atlantlc/GTE Merger Order that VZ provide UNEs untll there is a “final and non-
appealable" Judlcral decision ansmg from a “subsequent proceeding”. 36 Spemﬁcally, the
TRO indicates that provisions allowihg only for modlﬁcatlons to ICAs when there are
‘“final and unappealable judicial orders” should be interpreted to encompass the TRO
because otherwise “it Would be unreasonable and contrary to public policy to preserve
our pnor rules for months or even years pending any reconsideration or appeal of this
Order.””®” According to VZ-RI, the FCC’s apparent 1ntent is that the new UNE ,
obligations arlsmg from the TRO become immediately effective for purposes of ICA
change of law provisions instead after all appeals of the TRO are exhausted. Thus, VZ— :
RI seems to argue that Paragraph 316 of the Bell Atlantic/GTE Merger Order would have
been implicitly repealed if it were still in effect

* Certain CLECs argue that if there is a conflict in FCC orders regarding a specific

‘provision, such as Bell Atlantic/GTE Merger Order Paragraph 316, and a general

36 yZ-RI’s Opp. to Swidler CCC’s Motion to Dismiss, pp. 4-5.
37 TRO, paragraph 705.
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pxy‘ovision,, such as TRO Paragraph 705, the m;)re speciﬁc pfo&isibn pre’v_ails,38 | ThlS
approach to iﬁterpretation is valid. However, andther equally valid approach is to give
effect to the more recently app’roved provision and to find that the Qlder ﬁrbvision ,Was
repealed by ivmplical_’[ion.39 Therefore, even if the conditiOﬁ in'lsaragraph 316 of the Béi.l -
Atlantic/GTE Merger Order has nét been sunséted by Paragraph 64, it was impliéitly '
repealed by Péragraph 705 of the TRO. kAccordingly, the Swidler CCC’s Motion to
dismiss as it relates to the Bell Atlantic/GTE Merger Order is denied. However, if the
FCC were to render an opinion contrary to the interpretation. in' this decision, the
Arbitrator would comply w1th the FCC’s interpretation. |

Lastly, the Swidler CCC argued for dismissal of VZ-RI’s arbitration petitibn
because of VZ-RI’s failure to comply with the procedural filing requirements of Section
252 of tﬁe Act and with the Commission’s Arbitration Rules. The SWidlér CCC noted
that the failure of VZ-RI tov comply w1th these procedural requirements will cause the
parﬁés and the Commissioﬁ to consume valuable time narrowing issues. VZ-RI
responded that this arbitration did comply with Section 252 and vvith the Commission’s
| L’ Arbitrétion Rules. To the extent VZ-RI’s filing ‘did not comply, VZ-RI maintained that
the arbitration is being conducted pursuant to the. TRO. Also, VZ-RI emphasized the |
unique circumstances of an industry-wide arbitration and étated that a dismissal was a
~ draconian remedy. "
It appears that VZ-RI’s filing did not strictly comply with Section 252 or with the

Commission Arbitration’s Rules. However, dismissal on strictly procedural grounds in

38 Conversent’s Comments, p. 8.
* Prov. Water Supply Bd. v. P.U.C., 414 A.2d 465, 466 (RI. 1980).
~ * Swidler CCC’s Motion to Dismiss, pp. 6-9.

41 yZ-RI’s Opp. to Swidler CCC’s Motion to Dismiss, pp. 5-8.
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Ciréuméténces thét éould necéssitate industry-wi&e arbitration in ICAs is- to§ drastic a » B
- remedy. “The CLECs are correct that VZ-RI’S : ﬁling failed to narrowy the issues.
; bAdditionally,' the ﬁling was not presented in a ;mamAler cémpa}rable to the fecent ,,
; arbitratibn between VZ-RI and GNAPs in Rhode Isl.and. AS é result, CLECs and the °
- Arbitrator will ‘nbeed to expend more ﬁme and reéources in narrowing and q’larifying the -
iSsues presented for arbitration. Since VZ-RI failed to strictly comply with the sfatutory
and Commission réquirements for arbitration, the Arbitrator and the Cbmmission will not
'vstn'ctly comply with the statutory requirements for resolving the issues submitted to
afbitration within a nine-month time frame. Instead, the Arbitrator and the‘Commisvsion
| will conclude the arbiﬁation within a reasonable time. Accordingly, the Swidler CCC’s
motion to dismiss on procedural grounds is denied withouj: prejudice. If VZ-RI were to
insist on an arbitration decision within the strict statutory mandates or ih a less than
reésonable time period, as deﬁned by» the Arbitrator or thé Commission, this motion will
be granted and will be aéplied to all 'CLECS.42 |
To summarize, Sprint’s motion to disxrﬁss, as it relates to-itself, is granted on the
basis that VZ failed to make a good faith effort to nég(;tia_te pﬁor to requesting
arbiﬁaﬁon. The Swidler CCC'’s motién to dismiss as it relates to the recent D.C. Circuit
decision is granted only to those issues that were reversed, remanded and soon t\o be
vacated, and this ruling will be applied to all CLECs. AT&T’s motion to strike VZ-RI’s
filing to update TRO amendments to ICAs is moot because the Arbitrator, sua sponte,

struck VZ-RD’s filing because it did not conform with the Arbitrator’s réquest at the

procedural conference. Accordingly, VZ-RI is required to submit, no later than April 15,

—

2 Of course, VZ-RI is free to withdraw its Petition, attempt negoﬁaﬁons with CLECs and then refile its
Petition in conformance with Section 252 of the Act and with the Commission’s Rules, at which time, VZ-
RI could receive a decision within the statutory time frame. - ;
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2004 updated TRO amendments to ICAs removihg ’issues) from the ;arbiitraﬁon that Wefe
,' | reversed, femanded and soon to be vacated by the feeent D.C. Circuit de_eision; IfVZ-RI
‘dees not timely complyv with this directive to the eetisfaction of the Arbitrator, the |
arbiﬁation ‘ isb stayed. SWi/dler CCC’s fnotion to dismiss‘ ae to routine neﬁyork
mediﬁcations is} granted’and VZ-RI is required to submit, no later than April‘ 15, 2004
: updatedTRO amendments to ICAs kremoving the proposed ICA amendments relating t{o;
routine hetwork mediﬁcationskﬁom the arbitration. If VZ-RI does not timely comply
with this directive to the satisfaction of the Arbitrator, the arbitration is stayed. Swidler
CCC’s motien to dismiss on the basie of the Bell Atlantic/GTE Merger Order is denied.
Swidler CCC’s niotion to dismise on the basis of failure to comply with procedural
requireﬁents is denied 'Without prejudice.

For eight long years, almost as long as the legendary Troje‘mFWar, the parties have
litigated issues related to UNEs. In this war of attrition there are no winners, only losers.
On the issues raised so far in this arbitration, all the parties have lost on at least one issue.
Instead of simply litigating through arbitration over the meaning of words, maybe the
parties should make an effort to negotiate. Of course, VZ-RI can proceed with what is
left of its arbitration, but in many ways the petition resembles a wounded soldier left in
the middle of No Man’s Land. |

Accordingly, it is

(17802) ORDERED: -

1. Sprint’s motion to dismiss is granted.
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. Swidler CCC’s motion to dismiss is granted as to those issues reversed and

‘remanded and soon to be vacated by the recent decision in United States

Telecom Ass’n v. FCC, Case No. 00- 1{)12‘ (DC Circuit March 2; 2004).

. AT&T’s motion fo strike ris moot because the Arbitrafor, sua sponte, struck -

- VZ-RT’s filing because it did not conform with the Arbitrator’s fequest at the

‘pr‘péedural conference. | |

. VZ-RI must file no later than April 15, 2004, revised, k,propos‘ed TRO
‘a-mendm‘ents to ICAs removing issues from this arbitration ‘relaﬁve to those

~ TRO provisiohs reversed, remanded and soon to be vacafed by the Court’s

“decision in United States Telecom Ass’n v. FCC, Case No. 00-102 (D.C.

Circuit March 2, 2004).

. Swidler CCC’s motion to dismiss as to routine network modifications is
granted.

. VZ-RI must file, no later than April 15, 2004, revised proposed TRO
amendments to ICAS removing the issue of routine network modifications
from this arbitration.

. Failure to comply with ordering paragraphs four and six will result in an
~ automatic stay to be entefed in this arbitration. |

. Swidler CCC’s motion to dismiss on bthe basis of the Bell Atlantic/GTE |
Merger Order is denied;

. Swidler CCC’s motion to dismiss on procedural grounds is denied without

prejudice
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| llOiPursuént‘ ’fo Corﬁﬁliss_ion Rules Gow'/ernirylg’ Arb\itratkion» of Interconnection

‘ Agre‘ements, within four‘teen‘ days of issuance of this Prdcedﬁral Arbitration

Decision,‘parties méy submit comments regarding‘this l?rbcedural Arbitration

Deéision. | |

11. Pursuahf_ to COmmission Rules Governing Arbitration of Inférconﬁecﬁon

Agreeménts‘, within twenty-oné days of issuénce of this Procédural Arbitration

- Decision, parﬁes ‘mayA submit reply comments regarding :3:this' Procedural
Arbitration Decision. | | |

DATED AND EFFECTIVE AT WARWICK, RHODE ISLANﬁ ON APRIL 9,

2004.

% i wwwwwww

Steven Frias, Arbitrator
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